









































adequate and reliable electric service . . . for example, expediting approval of .
. . transmission system upgrades and instituting demand response programs”
or even “installation of pollution control equipment at the Mirant plant.”
Mirant Order at 9. The statute requires the Department to circumscribe the
use of its section 202(c) powers, and doing so means ensuring that measures
are taken to alleviate the cause of the emergency, such as pursuing
alternative means to ensure reliability.

D. The Power Marketing Services and Activities Categorical
Exclusion Does Not Apply to the Department’s Order.

Sierra Club’s petition for rehearing challenges the applicability of the
categorical exclusion for “power marketing services and activities,” which the
Department concluded applied to this action. Sierra Club Pet. at 13. Sierra
Club also noted that when issuing its 202(c) order regarding the Mirant plant
(an action that Dominion elsewhere describes as the gold standard for 202(c)
orders), the Department of Energy did not claim that a categorical exemption
applied, but rather pursued “alternative arrangements” as required by
40 C.F.R. § 1506.11. Sierra Club Pet. at 12.

The power marketing services and activities categorical exclusion applies
only where a generator will remain within normal operating limits. DOE
Categorical Exclusion Determination B4.4.7 Sierra Club’s petition argued
that authorizing a generator to emit pollution at levels higher than allowed
by public health standards that would otherwise cause the generator to cease
operation cannot be said to merely perpetuate “normal operation.” Sierra
Club Pet. at 13. Dominion responds that operating in noncompliance with
MATS is not outside normal operating conditions because the Federal Power
Act excuses noncompliance with environmental laws or regulations as a
result of a section 202(c) order. Dom. Ans. at 15. Dominion argues, in other
words, that the Federal Power Act equates “emergency” operation with
“normal” operating conditions, and that by recognizing that such emergency
operations might result in “noncompliance” with applicable environmental
laws, it erases that noncompliance entirely. See 16 U.S.C. § 824a(c)(3) (noting
that emergencies may result in “noncompliance” with environmental laws,
but stating only that such noncompliance may not be “considered” a violation
of such laws, and exempting operators from liability for violations). But the

7 See DOE, Existing Regulations, at https://energy.gov/nepal/categorical-
exclusion-determinations-b44 (“B4.4: Power marketing services and
activities: Power marketing services and power management activities
(including, but not limited to, storage, load shaping and balancing, seasonal
exchanges, and other similar activities), provided that the operations of
generating projects would remain within normal operating limits.”).
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statute does not transform non-compliance into normal, compliant operation;
it merely insulates Dominion from the consequences of such non-compliance.?

Dominion’s interpretation would effectively allow the Department to
bootstrap its action into the categorical exclusion. The categorical exclusion
applies only if the Department’s action does not require or allow the
generator to deviate from normal operating conditions. But if, as is the case
here, the Department’s action is considered to render an abnormal operating
condition (noncompliance) normal, the “normal operating conditions”
requirement of the categorical exclusion becomes meaningless. The fact that
section 202(c) removes the liability risk for noncompliance does not change
the fact that the generator is in non-compliance, which is neither a normal
operating condition nor the type of routine circumstance to which the
categorical exclusion was intended to apply.

For the foregoing reasons, Sierra Club respectfully requests that the
Department revise its Order as described in Sierra Club’s petition for
rehearing and take immediate steps to comply with the National
Environmental Policy Act.

Respectfully submitted on August 18th, 2017 by:

v

Casey Roberts

Sierra Club Environmental Law Program
1536 Wynkoop St., Suite 312

Denver, CO 80202

(303) 454-3355
casey.roberts@sierraclub.org

Bridget Lee

Sierra Club Environmental Law Program
50 F. St., NW, 8th Floor

Washington, D.C. 20001

(202) 675-6275
bridget.lee@sierraclub.org

8 Put differently, non-compliant operation is not normal, even if the Federal
Power Act eliminates the usual consequences of a violation of the law.
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